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A. Identity of the Petitioner

The Petitioner is Hector Talavera.
B. Decision Below

On November 13, 2018, the Court of Appeals, Division One
affirmed Hector Talavera’s jury convictions for first degree rape of a child
and first degree child molestation in an unpublished opinion, No. 76422-5-
I (herein after referred to as “the opinion below”). The opinion is included
in Appendix 1.

Appellant submits this timely motion for discretionary review to the
honorable Supreme Court of the State of Washington.
C. Issues Presented for Review

1. In a retrial after the first jury failed to return a verdict, should
counsel’s performance be presumptively prejudicial when counsel
failed to prepare transcripts for impeachment of the key witness?

2. In a retrial after the first jury failed to return a verdict, should
prejudice be presumed when the key witness’ testimony changes
and is not impeached?

D. Statement of the Case

Appellant Hector Hugo Talavera was charged by a five count
amended information with the following crimes, alleged to have occurred
sometime between January 24, 2007 and January 23, 2010: one count of
first degree rape of a child and four counts of first degree child molestation.
CP 232-234. All counts alleged the same victim, M.H.S., Mr. Talavera’s

cousin.



Mr. Talavera was tried twice on these allegations. The first trial
began on September 20, 2016 and ended six days later in a mistrial, with
the jury hung on all counts. CP 199-200. During the following months, Mr.
Talavera’s trial counsel failed to obtain transcripts of the State’s witnesses’
testimony from the first trial. See VROP 490-93. Mr. Talavera’s second trial
began on December 12, 2016 and ended just three days later in guilty
verdicts on all counts. CP 152-156. The sentencing court imposed an
indeterminate sentence of 280 months to life on Count 1 and 198 months to
life on Counts 2-5. CP 10-26. Mr. Talavera filed a timely appeal. CP 9.

M.H.S., a 17 year old female, testified that she and her immediate
family lived with Mr. Talavera and other extended family members for a
period of time between 2009 and 2011. VROP 367-68, 373, 463. At the
time, M.H.S. shared a bedroom with her sister, State’s witness Kimberly
Hernandez. VROP 369. M.H.S. testified that she was molested seven to ten
years earlier by her cousin, Hector Talavera. VROP 376-379. The State
offered no physical evidence in support of M.H.S.’s allegations. Her
testimony was often vague and her memories incomplete. E.g. VROP 378,
419.

In a case resting exclusively on her credibility, M.H.S.’s testimony
and that of her sister substantially evolved on several key issues between
the first and second trials. M.H.S testified that Mr. Talavera molested her
during a “sleepover” with her sister Kimberly in Mr. Talavera’s room when
they all lived together. VROP 383-85. M.H.S.’s father, Aurelio Hernandez,

contradicted M.H.S.’s testimony about the “sleepover,” testifying that



M.H.S and Kimberly “never” slept in Mr. Talavera’s room. VROP 470.

At both trials, Kimberly was the State’s only other witness to the
“sleepover.” During the first trial, Kimberly testified that she did not recall
any “sleepover” with M.H.S. and Mr. Talavera. VROP 490. At the second
trial, Kimberly testified that she now remembered “the sleepover,” and trial
counsel attempted to impeach Kimberly regarding the inconstistency.
VROP 490 (emphasis added). After a protracted discussion outside the
presence of the jury, the Court ruled that defense counsel would not be able
to impeach Kimberly with her prior inconsistent statement without a
transcript of the statement. VROP 492,

While Mr. Talavera’s trial counsel offered to “do a transcript . . . but
it's just going to take longer,” VROP 491, ultimately, no transcripts were
used during the second trial. Trial counsel’s failure to obtain transcripts
directly prevented the convicting jury from learning that the only
corroborating witness to the “sleepover,” and one of the only corroborating
witnesses to any aspect whatsoever of M.H.S.’s criminal allegations against
Mr. Talavera, substantially changed her testimony.

M.H.S. testified that she began taking car trips with Mr. Talavera to
the bakery when she was “around 9, 10” years old. VROP 378. She
described being touched in the groin area, outside of her clothes, in the car
while driving to the bakery. VROP 377. M.H.S.’s testimony about the
frequency of this touching substantially evolved between the two trials. At
the first trial, she testified she was touched in the car on approximately

twenty occasions. VROP 77. At the second trial, she testified she was



touched in the car on approximately ten occasions. VROP 378. Like
Kimberly’s evolving memory of the “sleepover,” trial counsel failed to
point out M.H.S.’s widely divergent estimates of the frequency of
molestation to the convicting jury. None of the claims about touching in the
car were corroborated by any other witnesses or physical evidence at either
trial.
E. ARGUMENT

The right to a fair trial is guaranteed in the United States
Constitution through the Due Process Clause of the Fourteenth Amendment
and the right to Counsel in the Sixth Amendment, as well as the Washington
Constitution, article I, section 22. U.S. Const. amend. VI, XIV; Const. art.
I, § 22; State v. Lopez, 190 Wn.2d 104, 115, 410 P.3d 1117 (2018). The
Washington Supreme Court has previously taken opportunities to delineate
proper guidelines for criminal defense, as well as establish fundamental
requirements for effective counsel. See, e.g., State v. Estes, 188 Wn.2d 450,
460, 395 P.3d 1045 (2017); In re Yung-Cheng Tsai, 183 Wn.2d 91, 102, 351
P.3d 138 (2015); CrRLJ 3.1 Standards for Indigent Defense. The citizens of
Washington have a substantial interest in seeing a fair criminal justice
system, which requires defendants to receive adequate, effective counsel.
The Washington Supreme Court should accept review as this case addresses
a significant question of law under both the U.S. and Washington
Constitutions with the right to effective counsel, and also because the issue
of having a fair criminal justice system is an ongoing issue of substantial

public interest. RAP 13.4(b)(3)-(4).



1. The Court Should Grant the Petition for Review to Clearly
Establish Counsel’s Duty to Obtain Transcripts for
Impeachment of Key Witnesses

The first requirement for a successful claim of ineffective assistance
of counsel is that counsel’s performance was below a “minimum objective
standard of reasonable attorney conduct.” State v. Jones, 183 Wn.2d 327,
339, 352 P.3d 776 (2015) (citing State v. Benn, 120 Wn.2d 631, 663, 845
P.2d 289 (1993)). The Washington Supreme Court has regularly delineated
basic boundaries of effective counsel in prior cases alleging ineffective
assistance of counsel. See, e.g., Lopez, 190 Wn.2d at 123-24 (counsel’s duty
to conduct necessary trial preparation); Estes, 188 Wn.2d at 460 (“The duty
to provide effective assistance includes the duty to research relevant
statutes™); Jones, 183 Wn.2d at 339 (counsel’s duty to investigate and
interview witnesses); Yung-Cheng, 183 Wn.2d at 102 (counsel’s duty to
advise on immigration consequences for non-citizen defendant). The facts
of Mr. Talavera’s case highlight the need for the Supreme Court to further
clarify counsel’s duty to conduct necessary trial preparation.

The evidence against Talavera consisted solely of testimony of
seven-to-ten-year-old recollections of past events—there was no physical
evidence to support the convictions. The sole testimony that addressed the
elements of the crime came from the victim, M.H.S. Her sister, Kimberly,
testified to facts that supported M.H.S.’s testimony. “Cases involving

alleged child sex abuse make the child’s credibility “an inevitable, central



issue.” State v. Kirkman, 159 Wn.2d 918, 933, 155 P.3d 125 (2007). Here,
the credibility of M.H.S., and her sister Kimberly (whose testimony was
entered to support M.H.S.’s allegations) were not merely the central issue
in the case—they were the only issue, and the defense was based upon
discrediting their testimony.

Talavera’s trial counsel did not conduct necessary trial preparation
between his first and second trial—the decision not to acquire transcripts of
the key witness’ testimony belied an assumption that the key witness’
testimony would not change between trials. That assumption was ultimately
incorrect. “When no other defense was available in counsel’s view, the
failure to prepare for effective impeachment of the sole eyewitness based
on a hunch that her testimony would not differ from the first trial was
‘unreasonable under prevailing professional norms and ... was not sound
strategy.” Blackburnv. Foltz, 828 F.2d 1177, 1185 (6th Cir. 1987) (quoting
Kimmelman v. Morrison, 477 U.S. 365, 106 S.Ct. 2574, 2588 (1986))
(alterations in original). The duty to prepare for trial includes preparing for
cross examination, which necessarily entails preparing for effective
impeachment. As this case demonstrates, there is generally no strategic
reason for defense counsel to not request transcripts. And in cases where the
credibility of the sole witness is the key issue in the case, the duty to prepare
for trial includes a duty to acquire transcripts of prior testimony so as to
prepare for impeachment.

Mr. Talavera’s right to effective assistance of counsel was violated

when his trial attorney failed to acquire transcripts of the key witnesses’



testimony from the previous trial, which thereby prevented effective
impeachment. The basic requirements of effective assistance of counsel
raise significant questions of constitutional law. Additionally, the public has
a substantial interest in assuring the criminal justice system is operating
fairly, and that defendants are adequately represented by counsel. The
public has an interest both in ensuring the criminal justice system reaches a
correct outcome, and also in ensuring it reaches a final outcome. Delineating
basic boundaries of effective counsel provides attorneys with clarity and
guidance, and would help diminish the likelihood of future reversals under
claims of ineffective assistance of counsel. For both these reasons, the Court
should grant review of Mr. Talavera’s case to outline counsel’s duty to
prepare for cross examination and impeachment by acquiring transcripts of

key witnesses’ prior testimony.

2. The Court Should Grant the Petition for Review to Establish a
Presumption of Prejudice When a Key Witness is Unimpeached
Following a Mistrial for Failing to Return a Verdict

To succeed on an ineffective assistance of counsel claim, the
defendant must show “a reasonable probability that ‘but for counsel’s
deficient performance, the outcome of the proceedings would have been
different.”” Estes, 188 Wn.2d at 458 (quoting State v. Kyllo, 166 Wn.2d 856,
862, 215 P.3d 177 (2009)). “Reasonable probability” is a lower standard
than a preponderance of the evidence. Id. (citing Strickland v. Washington
466 U.S. 668, 694 104 S.Ct. 2052 (1984)).

As previously stated, the sole evidence against Talavera was of



seven-to-ten-year-old recollections of past events from the victim, M.H.S.
Her sister, Kimberly, testified to facts that supported M.H.S.’s testimony.
The credibility of M.H.S. and her sister Kimberly was not only “an
inevitable, central, issue,” Kirkman, 159 Wn.2d at 933, it was the issue the
entire defense was based upon. M.H.S.’s testimony changed after the first
trial, alleging half of the molestation attempts she had previously claimed.
While the Court of Appeals couched this as potentially beneficial to
Talavera, Opinion Below at 9, the different outcomes between the first and
second trial point to a different likelihood: the higher number of allegations
was less credible to the jury, and so making fewer allegations in the second
trial made M.H.S. appear more credible to the jury. Similarly, Kimberly’s
testimony changed at the second trial in a way to enhance the credibility of
M.H.S., by supporting her claims of sleepovers happening in Talavera’s
room.

Where the testimonies of the key witnesses’ change after the first
trial in a manner that bolsters the credibility of the key witnesses, it is “more
than a ‘conceivable effect on the outcome’” when the second trial results in
a conviction. The difference in outcomes is obvious; this different outcome
should entail a presumption that the different testimony (and enhanced
credibility of that testimony) affected the verdict. See, e.g., Blackburn, 828
at 1186 (“Far from being an open and shut case, the fact that the evidence
against Blackburn was not overwhelming is clearly established by the fact
that the jury was unable to reach a verdict at the first trial.”). In cases such

as this one—where the key witness’s allegations change after a mistrial on



a hung jury, resulting in a conviction—the courts should presume the new,
unimpeached testimony prejudiced the defendant, subject to rebuttal from
the State. Given the Constitutional concerns regarding prejudice and
ineffective assistance of counsel, the Supreme Court should accept review

of Mr. Talavera’s case to establish this presumption.

F. CONCLUSION

Mr. Talavera was denied effective assistance of counsel when his
attorney failed to obtain transcripts of key witnesses after his first trial ended
with a hung jury. He was convicted, after his first jury failed to return a
verdict, when the unimpeached witnesses changed their story. The deficient
performance and resulting prejudice deprived Mr. Talavera of effective
counsel, contrary to the Sixth and Fourteenth Amendments of the U.S.
Constitution, as well as article I, section 22 of the Washington Constitution.
In addition, Mr. Talavera’s case presents an issue of public interest that
necessitates clearer guidance from this Court to establish basic requirements
for effective counsel. Accordingly, Mr. Talavera respectfully requests this

court GRANT this petition for review.
Respectfully submitted this l )’ day of December, 2018.

MAZzzZONE LAW FIRM, PLLC
; I /
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By Peter Mazzone, WSBA #25262 G lerr WSBA #49811

Attorney for Petitioner rney for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
No. 76422-5-1

STATE OF WASHINGTON, )
Respondent, ; DIVI:SlON ONE
" y |
HECTOR HUGO TALAVERA, | ; UNPUBLISHED OPINION
Appellant. § FIL[—jID: November 13, 2018

SMITH, J. — Hector Talavera appeals the ]udément and sentence imposed
pursuant to his jury conviction for first degree rape Qf a child and first degree
child molestation. Talavera contends (1) defense cc;unsel was constitutionally
ineffective for failing to impeach witnesses with theif testimony from an earlier
trial, (2) two of the State’s witnesses improperly vouﬁhed for the credibility of
other witnesses, (3) the trial court erred in admittingihearsay evidence, (4) he
was denied his right to a unanimous verdict, and (5): cumulative error denied him

1

a fair trial. We affirm.
FACTS
M.H.S. is Talavera's younger cousin. Talavera lived with M.H.S.'s family
for approximately 10 years, until M.H.S. was 9 or 10' years old. M.H.S.
considered Talavera, who was in his twenties at the time, to be “like a big

brother.” Report of Proceedings (RP) (Dec. 13, 201é) at 374.
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M.H.S.’s father frequently sent Talavera to bqy pan dulce, a type of sweet
bread, from a bakery. Talavera occasionally took M.IH.S. with him to the bakery
but refused to allow M.H.S.'s siblings to accompanyj them. On the way to the
bakery, Talavera would put his hand in between M.H.S.'s legs and rub her
vaginal area over her clothing. M.H.S. testified that this happened on
approximately 10 different occasions and that she was around 9 or 10 years old
at the time.

On another occasion, M.H.S. and her youngér sister Kimberly had a
"sleepover’ in Talavera's bed. RP (Dec. 13, 2016) ajt 383. During the middle of
the night, Talavera moved Kimberly over and then pfulled down his pants and put
M.H.S.'s hand on his penis. Each time M.H.S. tried fo move her hand away,
Talavera put it back on his penis. Talavera stopped ;a_ﬂer M.H.S. tried to wake up
Kimberly.

M.H.S. testified about another incident with Talavera that happened when
she was 9 years old. M.H.S. was wearing a zippere¢ one piece pajama set.
Talavera told her to change clothes, so M.H.S. went! upstairs to her bedroom and
got dressed. However, M.H.S. did not return downsfairs “[blecause | didn't want
him to touch me.” RP (Dec. 13, 2016) at 386. Talavera went upstairs, picked up
M.H.S. and put her over his shoulder, and carried her to his bedroom. Talavera
pulled down M.H.S.’s pants and his own pants and put his penis into M.H.S.’s
vagina. M.H.S. pretended that she heard her motheé‘ calling for her, and Talavera

stopped. M.H.S. testified that it hurt and that she saw blood when she went to the

bathroom.
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After Talavera moved out of M.H.S.’s house, he continued to visit
frequently. M.H.S. testified about two other incidents that occurred in the family’s
living room. The first time, M.H.S. was sitting on the couch when Talavera sat
next to her, spread a blanket over them, and touched her vaginal area over her
clothing. M.H.S. moved to a different pouch and ultimately to her own room in
order to escape Talavera. The second time, M.H.S. was lying on the floor
undemeath a blanket watching television with other'members of her family in the
room. Talavera lay down next to M.H.S., underneath the blanket, and touched
her vaginal area over her clothing. M.H.S. testified that she was around 9 or 10
years old at the time of these two incidents. | .

M.H.S. did not tell her parents what happened because “[t]hey loved him a
lot” and she “felt embarrassed.” RP (Dec. 13, 2016) at 389. However, several
years later, M.H.S. received a text message from a friend who told her that he
was in counseling for depression and *how it sucks fo have had something that
you know that no one can know.” RP (Dec. 13, 201&) at 395-96. This prompted
M.H.S. to tell her mother what had happened with falavera.

The following day, M.H.S.'s eyes were puffy from crying and she
attempted to hide them with “bruise makeup” and dark sunglasses. RP (Dec. 13,
2016) at 398-99. M.H.S.’s biology teacher “could tell that something was wrong.”
RP (Dec. 14, 2016) at 502. She took M.H.S. aside énd asked if someone had hit
her. M.H.S initially stated that her boyfriend hit her t_;ut uitimately disclosed the

sexual abuse by Talavera. M.H.S. participated in a sexual assault evaluation by
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forensic nurse Colette Dahl and an interview with child interview specialist Gina

Coslett.

The State charged Talavera by amended information with one count of-
first degree rape of a child and four counts of first degree child molestation,
alleged to have occurred between January 24, 2007'. and January 23, 2010,
when M.H.S. was befween the ages of 9 and 12. Talavera's first trial took place
from September 20 to September 22, 2016. The jury was unable to agree on a
verdict as to any of the counts, and the trial court declared a mistrial. Talavera’s
second trial took place from December 12 to December 15, 2016. A jury
convicted Talavera as charged. Talavera appeals.

DECISION

1. Ineffective Assistance of Counsel

Talavera argues that defense counsel was ineffective for failing to obtain a
complete transcript from his prior trial. He contends :that without a transcript, he
was unable to impeach M.H.S. or her sister with inconsistencies in their
testimony.

We review claims of ineffective assistance of'counsel de novo. State v.
Estes, 188 Wn.2d 450, 457, 395 P.3d 1045 (2017). In order to establish
ineffective assistance of counsel, a defendant must demonstrate both that
counsel’'s conduct was deficient and that the deficient performance resuited in
prejudice. State v. Nichols, 161 Wn.2d 1, 8, 162 P.3d 1122 (2007). To show that

counsel's performance was deficient, the defendant must estabiish that it fell

below an objective standard of reasonableness given the circumstances. State v.

4-
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McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995). If counsel's conduct
can be characterized as a legitimate trial strategy or'tactic, performance is not

deficient. State v. Grier, 171 Wn.2d 17, 33, 246 P.3d 1260 (2011). To show that

the deficient performance was prejudicial, the defengant must show that there is
a reasonable probability that but for counsel's errors? the result of the proceeding
would have been different. McFarland, 127 Wn.2d ait 334-35. “Failure to make
the required showing of either deficient performancé or sufficient prejudice
defeats the ineffectiveness clalm Strickland v. Washmgton 466 U.S. 668, 700,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). We engage in a strong presumption
that counsel's representation was effective. McFarIand, 127 Wn.2d at 335.

a. M.H.S.'s testimony reqarding trips to the bakery
During the first trial, the prosecutor asked M.H.S. how many times

Talavera molested her in the car to the bakery. i

[PROSECUTOR:] How many times did this héppen in the car when
you were going on these trips?

[PROSECUTOR:] Was it more than one?
|

[M.H.S.:] Yeah.
[PROSECUTOR:] Was it more or less than ten?

[M.H.S.:] More than ten.
[PROSECUTOR:] More or less than 207?
[M.H.S.:] | would say 20.
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RP (Dec. 21, 2016) at 77. During the second trial, M.H.S. testified as

follows.
[PROSECUTOR:] And did this happen more than once?
[M.H.S.]] Yes. '
[PROSECUTOR:] Do you know how many times?
{M.H.S.:} | don't know exactly how many timeé. but it did happen.
[PROSECUTOR:] Did it happen more than ﬂ\}e times?
[M.H.S.;] Yeah. !
[PROSECUTOR:] Ten, more than ten?
[M.H.S.:] | would say around there.
RP (Dec. 13, 2016) at 378, .
b. Kimberly's testimony regarding the “sltleepover"
During the first trial, the prosecutor asked M.H.S.'s sister, Kimberly, about
her recollection of the “sleepover” in Talavera's bed.i

[PROSECUTOR:] Did you ever spend the night down in Hugo's!"
room?

[KIMBERLY:] There is not really—there is—not that | remember.
Like, there is not a night | remember, but maybe, because | was so
young, probably could have been a time. Like, right now | don’t
remember a time sleeping there.

[PROSECUTOR:] Okay. Would it have seemed strange to you?

[KIMBERLY:] Not really. | honestly would have seen it perfectly
fine. | saw him as family that was like an older brother, so I—mostly

see it as a sleepover.

RP (Sept. 21, 2016) at 163-64.

! Several witnesses testified that Talavera went by his middle name.
-6- :
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In Talavera's second trial, the prosecutor did not ask Kimberly any
questions about the sleepover, but defense counsel raised the issue during

cross-examination.

[DEFENSE COUNSEL:] Was there ever a time that you remember
having a sleepover with [M.H.S.], you and Hugo and you slept on
his bed?

[KIMBERLY:] Yeah, | don’t know if it was—I don't know if it was the
ground floor or the bed. | don't remember.

[DEFENSE COUNSEL:] You remember that?
[KIMBERLY:] But | do remember the sleepover.

[DEFENSE COUNSEL:] Okay. Do you remember | asked that you
in a different hearing and you said no?

[KIMBERLY:] What do you mean?

[DEFENSE COUNSEL:] | asked you the exaét same question in a
different hearing and you said that you could not remember a night
that you had a sleepover with Hugo. '

[KIMBERLY:] Well, we did.

[DEFENSE COUNSEL:] So was that true or v!vas what you are
saying today true? !

[KIMBERLY:] What | am saying today is true.
[DEFENSE COUNSEL:] On that occasion yop said it under oath.

RP (Dec. 14, 2016) at 490.

The prosecutor objected. Outside the presence of the jury, the prosecutor

stated:

Your Honor, there is no transcript of the prior testimony from the
prior hearing. [Defense counsel] is, in essence, making herself a
witness. What she is saying is not my recollection. My recollection

-7-
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is that this witness said that she didn’t remember, and then on
redirect she said that it wouldn’t have been unusual if that
happened. Nevertheless, | don't think this is proper impeachment
when it is just purely based on defense counsel who is not a
witness and not on a witness’ memory.

RP (Dec. 14, 2016) at 491. Defense counsel responded:

| could do a transcript, Your Honor, but it's juet going to take longer.
My notes say | cannot remember a night | slept in Hugo's room,
quotation sleepover, and | do have that she said that that would not

be unusual as well. .

: .. l was going to ask her if she remembers éaying that. If you want
me to have the transcript made, | can do that, Your Honor. | will
recall her in defense case.

RP (Dec. 14, 2016) af 491-92. The trial court stated:_'

Without a transcript, if the witness’ statement is either | didn’t say
that or | don't remember saying that, or what have you, the
questioning needs to stop there in the Court’s view, because there
is nothing further that you can offer since you don't have a
transcript at this time.

.. 1 don't have any quaims you asking that last question
that you want to ask, so the State’s objection to that is overruled.
But whatever her answer is, it needs to stand, unless there is some
further objective evidence as to what her testimony was at that trial.

RP (Dec. 14, 2016) at 492-94.

When the jury returned, defense counsel continued as follows:

[DEFENSE COUNSEL:} Thank you, Kimberly. Do you ever recall
telling us before that you don’t remember ever having a sleepover
in Hugo's bedroom on the bed?

[KIMBERLY:] | guess, but | was probably nervous, because | did
get nervous.

[DEFENSE COUNSEL:] Are you nervous now?
[KIMBERLY:] A little.



No. 76422-5-1/9 | N
|

[DEFENSE COUNSEL:] Okay. Does you being nervous change

your memory?

[KIMBERLY:] | mean, yeah. . ..
RP (Dec. 14, 2016) at 495. ;

Talavera contends, without citation to authoritjy, that it is per se deficient
for an attorney to fail to request transcripts of a prior? trial ending in a mistrial. But
it is unnecessary to address this claim because Talavera does not establish
prejudice. Under the circumstances, the inconsistenfcies in M.H.S.'s testimony
were minimal. It was clear in both trials that M.H.S. \jvas unsure of the actual
number of incidents and was estimating broadly. Moreover, M.H.S. remembered

fewer incidents in the second trial than she did in tht:a first. Despite Talavera’s

claims to the contrary, it was not unreasonable that defense counsel chose not to

i
i

highlight the higher number from the first trial.

Nor does Talavera establish prejudice with reigard to Kimberly's testimony.
During the first trial, Kimberly testified that while shef did not specifically
remember a sleepover occurring, there “probably cofuld have been a time.” RP
(Sept. 21, 2016) at 164. | Kimberly testified that such; an occurrence would not be
unusual because Talavera was like an older brother;; to her. During the second
trial, Kimberly testified that she did remember a sleépover occurring. However,
such an inconsistency was not significant because Ifimberly did not give any
details about what happened at the sleepover. Furtf;ermore. defense counsel
successfully impeached Kimberly's credibility even Without the transcript. In

response to defense counsel's questioning, Kimberly admitted that she gave a’

i
|

-9-
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different statement at the first trial. She also testified that testifying made her
nervous and that being nervous could “change [her]jmemory." RP (Dec. 14,
2016) at 495. Talavera fails to establish a reasonable probability that the
outcome of the trial would have been different had defense counsel obtained a

transcript of the first trial.2

2. Vouching

For the first time on appeal, Talavera contends that he was denied his
right to a fair trial because two of the State’s witnes;es—child interview specialist
Gina Coslett and Detective Susan Eviston—vouched for the credibility of other
witnesses.

“[N]o witness may give an opinion on another witness' credibility.” State v.
Carlson, 80 Wn. App. 116, 123, 906 P.2d 999 (1995). Such testimony invades

the province of the jury as the ultimate arbiter of credibility of the witness. State v.

Warren, 134 Wn. App. 44, 52-53, 138 P.3d 1081 (2006), affd, 165 Wn.2d 17,
195 P.3d 940 (2008). However, where a defendant did not object below, he or

she may only raise an error on appeal if it is manifest constitutional error. State v.

Kirkman, 159 Wn.2d 918, 934, 155 P.3d 125 (2007). Improper opinion testimony
constitutes a manifest constitutional error only if the witness made “an explicit or

almost explicit witness statement on an ultimate issue of fact.” Kickman, 159

Whn.2d at 936.

2 Talavera argues that defense counsel could also have used the
transcript to impeach M.H.S. “potentially on her other vague and guessed-at
answers.” Br. of Appellant at 19. Talavera does not identify any portions of the
record relevant to this claim, and we decline to review it.

-10-
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a. Gina Coslett's testimony

Coslett explained “the rules” for conducting a child interview, including that
the child not guess at answers, that the child ask fo( clarification of anything he or
she does not understand, and that the child “promisé [to] tell the truth.” RP (Dec.
14, 2016) at 604. Coslett testified that if a child “appears they're not following the
rules” that she “might go over the rules again.” RP (Dec. 14, 2016) at 605.
Coslett stated that she did not “have the need to reiterate the rules” with M.H.S.
RP (Dec. 14, 2016) at 607.

When the prosecutor asked about M.H.S.'s démeanor during the
interview, Coslett testified that during the initial introductions, M.H.S. “was able to
talk about her feelings and you could see that in her demeanor.” But when
Coslett began asking questions about Talavera, [M.!—I.S.] “got quiet . . . she was

careful to think about her answer and give me the information.” RP (Dec. 14,

I

2016) at 606-07. !

The prosecutor askéd Coslett to define “a gocfad interview."”® RP (Dec. 14,
2016) at 608. Coslett testified that “good interviews ;:)r an interview is being able
to bring in the research with also the developmentali knowledge, asking the open-
ended questions and waiting for the information to b:e able to build upon that in
getting more detail.”" RP (Dec. 14, 2016) at 609. Shé stated that she considered

M.H.S.’s interview “a good interview.” RP (Dec. 14, 2016) at 609.

3 Talavera objected to this question at trial on relevance grounds, not on
the grounds he now raises on appeal.

-11-
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Here, Coslett's statements about “the rules” of the interview did not
constitute a comment on M.H.S.’s credibility. Coslett agreed during cross-
examination that she had “no way of knowing” ifthe'child she was interviewing
was being truthful and explicitly stated that her role \;vas not to determine the truth
of the allegations. RP (Dec. 14, 2016) at 612. The téstimony did not infringe on
the jury's role as the ultimate judge of M.H.S.'s credfbility. Nor were Coslett's
comments on M.H.S.'s demeanor during the interviéw improper. A witness may

describe the manner and demeanor of a child at the time the child is making

statements and state inferences from these observations. State v. Madison, 53
Whn. App. 754, 760, 770 P.2d 662 (1989). And Cos|e|ﬂ explained that a “good
interview” meant that the interviewer correctly follow.ed standard protocols; it did
not refer to whether the interviewee was telling the truth. Coslett's testimony did
not give rise to manifest constitutional error reviewable for the first time on

appeal.

b. Detective Susan Eviston's testimony

Detective Eviston testified about the steps she took in her investigation.
When the prosecutor asked why Detective Eviston chose to use a child interview
specialist despite the fact that M.H.S. was 17, Detective Eviston responded:

For me personally you heard Ms. Coslett and her level of expertise
is just unquestionable, so | don't want to make mistakes, because a
lot of these cases, and especially this case, these disclosure [sic]
come later, usually when someone's life is falling apart than we
hear what's caused them to be the way they are, and | don’t want to
make mistakes. And, so | want the professional forensic interviewer

to do the interview. . ..

-12-
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RP (Dec. 14, 2016) at 624-25. Detective Eviston observed the child interview
through a one-way mirror. When asked about M.H.S.'s demeanor during the
interview, she described M.H.S. “just a really shattered little girl.” RP (Dec. 14,
2016) at 627.

However, Detective Eviston gave Coslett's ex.pertise as only one reason
for her decision; she also testified that having Coslett conduct the interview gave
her more freedom to observe a child's demeanor an;:l determine whether the
statutory elements for a crime were met. And Detect:ive Eviston's comments that
M.H.S. appeared traumatized were permissible comhents on M.H.S.'s
demeanor. See, e.q., State v. Magers, 164 Wn.2d 174, 190, 189 P.3d 126 (2008)
(police officer's testimony that victim was “‘obviously‘ traumatized’ and
“‘something was terribly wrong'” were permissible cq'mments on victim's
demeanor, not opinions about the victim's credibilityfor the defendant'’s guilt)
(internal quotation marks omitted), quoting Answer t6 Pet. for Review at 15. None
of the challenged statements by Detective Eviston constitute manifest

constitutional error.

3.  Hearsay

Talavera argues that the trial court erred in aémitting statements that
M.H.S. made to forensic nurse Colette Dahl. Specifically, he challenges M.H.S.’s
statement “l was bleeding. . . . | was so scared” and her identification of Talavera
as the person who sexually abused her. RP (Dec. 14, 2016) at 573. He argues
that the statements were hearsay and were not adm:issible pursuant to ER
803(a)(4), the exception for medical treatment or diagnosis.

-13-
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But Talavera did not object to the statements below.4 It is well settled that
objections to evidence cannot be raised for the first fime on appeal. See

RAP 2.5(a); ER 103(a)(1); State v. Leavitt, 111 Wn.2d 66, 71-72, 758 P.2d 982

(1988). Because Talavera did not challenge the testimony below on hearsay

grounds, he has waived the claim on appeal.

4. Jury Unanimity

Talavera contends that his right to a unanimous verdict was violated when
the prosecutor failed to elect specific acts for the jury's consideration. He argues
that M.H.S. testified about approximately 13 acts of sexual abuse but that the
State failed to elect the 4 acts on which the jury should rely to support the four
counts of first degree child molestation.

The constitutional right to a jury trial requires }hat the jury be unanimous
about the specific acts the defendant committed for éach crime. State v. Petrich,
101 Wn.2d 566, 572, 683 P.2d 173 (1984). To ensure jury unanimity in multiple
acts cases, either (1) the State must elect the particblar criminal act on which it

will rely for conviction or (2) the trial court must instruct the jury that all jurors

must agree that the same underlying criminal act ha§ been proved beyond a

4 In a pretrial motion, the State sought to admit Dahl's testimony regarding
“the victim’s description of the crime” as “evidence of diagnosis or treatment.”
Clerk's Papers (CP) at 226; RP (Sept. 21, 2016) at 54. Defense counsel informed
the court she had no objection to the State’s motion. During Dahl’s testimony,
defense counsel made only one hearsay objection, to Dahl’s recitation of the
family’s home address, arguing that it “[dJoesn’t fall within the exception that we
discussed for the purposes of medical.” RP (Dec. 14, 2016) at 574.

-14-



No. 76422-5-1/15

reasonable doubt. State v. Kitchen, 110 Wn.2d 403, 411, 756 P.2d 105 (1988)

(citing Petrich, 101 Wn.2d at 572).

Here, the trial court instructed the jury that *[t]o convict the defendant on
any count of Child Molestation in the First Degree, éne particular act of Child
Molestation in the First Degree must be proved beygnd a reasonable doubt, and
you must unanimously agree as to which act has been proved.” CP at 170.
Because the jury was so instructed, there was no re_quirement that the State elect
the specific acts it relied on for conviction. i
5. Cumulative Error

Talavera argues that cumulative error deniedﬁ him a fair trial. “Under the
cumulative error doctrine, [an appellate court] may reverse a defendant's
conviction when the combined effect of errors duriné trial effectively denied the
defendant [of his or] her right to a fair trial, even if eéch error standing alone
would be harmless.” State v. Venegas, 155 Wn. App. 507, 520, 228 P.3d 813
(2010). Because Talavera cannot show muitiple errbrs affected the outcome at

his trial, his cumulative error claim fails.

Affirmed. ~
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CONSTITUTION OF THE STATE OF WASHINGTON

This Constitution was framed by a convention of seventy-five delegates, chosen by the peo#
ple of the Territory of Washington at an election held May 14, 1889, under section 3 of
the Enabling Act. The convention met at Olympia on the fourth day of July, 1889, and ad
journed on the twenty-second day of August, 1889. The Constitution was ratified by the
people at an election held on October 1, 1889, and on November 11, 1889, in accordance _
with section 8 of the Enabling Act, the president of the United States proclaimed the ad{
mission of the State of Washington into the Union.

TABLE OF CONTENTS

(A) Constitution of the State of Washington
(B) Constitutional Amendments (in order of adoption)
(C) Index to State Constitution.

In part (A), for convenience of the reader, the latest constitu &
tional amendments have been integrated with the currently effective
original sections of the Constitution with the result that the Consti ¥
tution is herein presented in its currently amended form.

All current sections, whether original sections or constitutional
amendments, are carried in Article and section order and are printed
in regular type.

Following each section which has been amended, the original sec i
tion and intervening amendments (if any) are printed in italics.

Appended to each amendatory section is a history note stating the
amendment number and date of its approval as well as the citation to
the session law wherein may be found the legislative measure proposing
the amendment; e.g. " [AMENDMENT 27, 1951 House Joint Resolution No. 8,
p 961. Approved November 4, 1952.1" B

In part (B), the constitutional amendments are also printed sepa't
rately, in order of their adoption.

"

(A) Constitution of the State of Washington

PREAMBLE
Article I — DECLARATION OF RIGHTS

Sections
1 Political power.
2 Supreme law of the land.
3 Personal rights.
4 Right of petition and assemblage.
5 Freedom of speech.
6 Oaths — Mode of administering.
7 Invasion of private affairs or home prohibited.
8 Irrevocable privilege, franchise or immunity
prohibited.
9 Rights of accused persons.
10 Administration of justice.
11 Religious freedom.
12 Special privileges and immunities prohibited.
13 Habeas corpus.
14 Excessive bail, fines and punishments.
15 Convictions, effect of.
16 Eminent domain.
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17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

Imprisonment for debt.

Military power, limitation of.
Freedom of elections.

Bail, when authorized.

Trial by jury.

Rights of the accused.

Bill of attainder, ex post facto law, etc.
Right to bear arms.

Prosecution by information.
Grand jury.

Treason, defined, etc.
Hereditary privileges abolished.
Constitution mandatory.

Rights reserved.

Standing army.

Fundamental principles.

Recall of elective officers.
Same.

Victims of crimes — Rights.

Article II — LEGISLATIVE DEPARTMENT
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Sections
1

1(a)
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16
17
18
19
20
21
22
23

Legislative powers, where vested.

Initiative and referendum, signatures required.
House of representatives and senate.

The census.

Election of representatives and term of office.
Elections, when to be held.

Election and term of office of senators.
Qualifications of legislators.

Judges of their own election and qualification —
Quorum.

Rules of procedure.

Election of officers.

Journal, publicity of meetings — Adjournments.
Sessions, when — Duration.

Limitation on members holding office in the
state.

Same, federal or other office.

Vacancies in legislature and in partisan county
elective office.

Privileges from arrest.
Freedom of debate.

Style of laws.

Bill to contain one subject.
Origin and amendment of bills.
Yeas and nays.

Passage of bills.

Compensation of members.
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24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

42

43

Lotteries and divorce.

Extra compensation prohibited.
Suits against the state.
Elections — Viva voce vote.
Special legislation.

Convict labor.

Bribery or corrupt solicitation.
Laws, when to take effect.
Laws, how signed.

Alien ownership.

Bureau of statistics, agriculture and immigration.

Protection of employees.

When bills must be introduced.

Revision or amendment.

Limitation on amendments.

Free transportation to public officer prohibited.
Highway funds.

Laws, effective date, initiative, referendum —
Amendment or repeal.

Governmental continuity during emergency
periods.

Redistricting.

Article III — THE EXECUTIVE

Sections

Executive department.

Governor, term of office.

Other executive officers, terms of office.
Returns of elections, canvass, etc.
General duties of governor.
Messages.

Extra legislative sessions.
Commander-in-chief.

Pardoning power.

Vacancy in office of governor.
Remission of fines and forfeitures.
Veto powers.

Vacancy in appointive office.
Salary.

Commissions, how issued.
Lieutenant governor, duties and salary.
Secretary of state, duties and salary.
Seal.

State treasurer. duties and salary.
State auditor, duties and salary.
Attorney general, duties and salary.

Superintendent of public instruction, duties and
salary.

Commissioner of public lands — Compensation.
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24 Records, where kept, etc.

25 Qualifications, compensation, offices which may
be abolished.

Article IV — THE JUDICIARY

Sections
1 Judicial power, where vested.
2 Supreme court.
2(a) Temporary performance of judicial duties.
3 Election and terms of supreme court judges.
3(a) Retirement of supreme court and superior court
judges.
4 Jurisdiction.
5 Superior court — Election of judges, terms of,
etc.
6 Jurisdiction of superior courts.
7 Exchange of judges — Judge pro tempore.
8 Absence of judicial officer.
9 Removal of judges, attorney general, etc.
10 Justices of the peace.
I Courts of record.
12 Inferior courts.
13 Salaries of judicial officers — How paid, etc.
14 Salaries of supreme and superior court judges.

15 Ineligibility of judges.
16 Charging juries.
17 Eligibility of judges.

18 Supreme court reporter.

19 Judges may not practice law.
20 Decisions, when to be made.
21 Publication of opinions.

22 Clerk of the supreme court.
23 Court commissioners.

24 Rules for superior courts.

25 Reports of superior court judges.
26 Clerk of the superior court.

27 Style of process.

28 Oath of judges.

29 Election of superior court judges.
30 Court of appeals.
31 Commission on judicial conduct.

Article V — IMPEACHMENT

Sections
1 Impeachment —— Power of and procedure.
2 Officers liable to.
3 Removal from office.
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Article VI — ELECTIONS AND ELECTIVE RIGHTS

Sections
1 Qualifications of electors.
1A Voter qualifications for presidential elections.
2 School elections — Franchise, how extended.
3 Who disqualified.
4 Residence, contingencies affecting.
5 Voter — When privileged from arrest.
6 Ballot.
7 Registration.
8 Elections, time of holding.

Article VII — REVENUE AND TAXATION

Sections
1 Taxation.
2 Limitation on levies.
3 Taxation of federal agencies and property.
4 No surrender of power or suspension of tax on
corporate property.
5 Taxes, how levied.
6 Taxes, how paid.
7 Annual statement.
8 Tax to cover deficiencies.
9 Special assessments or taxation for local
improvements.
10 Retired persons property tax exemption.
11 Taxation based on actual use.
12 Budget stabilization account.

Article VIII — STATE, COUNTY, AND
MUNICIPAL INDEBTEDNESS

Sections

1 State debt.
Powers extended in certain cases.
Special indebtedness, how authorized.
Moneys disbursed only by appropriations.
Credit not to be loaned.
Limitations upon municipal indebtedness.
Credit not to be loaned.

Port expenditures — Industrial development —
Promotion.

9 State building authority.

10 Energy, water, or stormwater or Sewer services
conservation assistance

0 2 N L bW

11 Agricultural commodity assessments —
Development, promotion, and hosting.

Article IX — EDUCATION
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Sections
1

wm bW N

Sections
1
2

N W W

Preamble.

Public school system.

Funds for support.

Sectarian control or influence prohibited.
Loss of permanent fund to become state debt.

Article X — MILITIA

Who liable to military duty.

Organization — Discipline — Officers — Power
to call out.

Soldiers' home.

Public arms.

Privilege from arrest.
Exemption from military duty.

Article XI — COUNTY, CITY, AND

Sections
1

AN L AW

0

10
11
12

13

14
15
16

TOWNSHIP ORGANIZATION

Existing counties recognized.

County seats — Location and removal.

New counties.

County government and township organization.
County government.

Vacancies in township, precinct or road district
office.

Tenure of office limited to two terms.
Salaries and limitations affecting.

State taxes not to be released or commuted.
Incorporation of municipalities.

Police and sanitary regulations.

Assessment and collection of taxes in
municipalities.

Private property, when may be taken for public
debt.

Private use of public funds prohibited.
Deposit of public funds.
Combined city-county.

Article XII — CORPORATIONS

Sections
]

w N

OTHER THAN MUNICIPAL

Corporations, how formed.
Existing charters.

Existing charters not to be extended nor
forfeiture remitted.

Liability of stockholders.
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Article
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10
11
12
13
14
15
16

17
18
19
20

21
22

Term "corporation,” defined — Right to sue and
be sued.

Limitations upon issuance of stock.

Foreign corporations.

Alienation of franchise not to release liabilities.
State not to loan its credit or subscribe for stock.
Eminent domain affecting.

Stockholder liability.

Receiving deposits by bank after insolvency.
Common carriers, regulation of.

Prohibition against combinations by carriers.
Prohibition against discriminating charges.

Prohibition against consolidating of competing
lines.

Rolling stock, personalty for purpose of taxation.
Rates for transportation.
Telegraph and telephone companies.

Prohibition against free transportation for public
officers.

Express companies.
Monopolies and trusts.

Article XIII — STATE INSTITUTIONS

Sections
1

Educational, reformatory, and penal institutions.

Article XIV — SEAT OF GOVERNMENT

Sections
i
2
3

Sections
1

3

State capital, location of.
Change of state capital.

Restrictions on appropriations for capitol
buildings.

XV — HARBORS AND TIDE WATERS

Harbor line commission and restraint on
disposition.

Leasing and maintenance of wharves, docks, etc.
Extension of streets over tide lands.

Article XVI — SCHOOL AND GRANTED LANDS

12/27/2016 9:01 AM

Sections
1

2
3
4

Disposition of.
Manner and terms of sale.
Limitations on sales.

How much may be offered in certain cases
Platting of.

Investment of permanent common school fund.

[ 21
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6 Investment of higher education permanent funds,
Article XVII — TIDE LANDS

Sections
] Declaration of state ownership.
2 Disclaimer of certain lands.

Article XVIII — STATE SEAL

Sections
1 Seal of the state.

Article XIX — EXEMPTIONS

Sections
1 Exemptions — Homesteads, etc.

Article XX — PUBLIC HEALTH AND
VITAL STATISTICS

Sections
| Board of health and bureau of vital statistics.

2 Regulations concerning medicine, surgery and
pharmacy.

Article XXI — WATER AND WATER RIGHTS

Sections
] Public use of water.

Article XXII — LEGISLATIVE APPORTIONMENT

Sections
1 Senatorial apportionment.
2 Apportionment of representatives.

Article XXIII — AMENDMENTS

Sections
1 How made.
2 Constitutional conventions.
3 Submission to the people.

Article XXIV — BOUNDARIES

Sections
i State boundaries.

Article XXV — JURISDICTION

Sections
] Authority of the United States.
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Article XXVI — COMPACT WITH THE

UNITED STATES

Article XXVII — SCHEDULE

Sections

0~ N L bW N —

[N

11

16
17
18
19

Existing rights, actions, and contracts saved.
Laws in force continued.

Debts, fines, etc., to inure to the state.
Recognizances.

Criminal prosecutions and penal actions.
Retention of territorial officers.
Constitutional officers, when elected.
Change of courts — Transfer of causes.
Seals of courts and municipalities.
Probate court, transfer of,

Duties of first legislature.

Election contests for superior judges, how
decided.

Representation in congress.
Duration of term of certain officers.

Election on adoption of Constitution, how to be
conducted.

When Constitution to take effect.
Separate articles.

Ballot.

Appropriation.

Article XXVIII — COMPENSATION OF

Sections
1

STATE OFFICERS

Salaries for legislators, elected state officials,
and judges — Independent commission —
Referendum.

Article XXIX — INVESTMENTS OF PUBLIC
PENSION AND RETIREMENT FUNDS

Sections
1

May be invested as authorized by law.

Article XXX — COMPENSATION OF

Sections
1

PUBLIC OFFICERS

Authorizing compensation increase during term.

Article XXXI — SEX EQUALITY — RIGHTS

Sections
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AND RESPONSIBILITY
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1 Equality not denied because of sex.
2 Enforcement power of legislature.

Article XXXII — SPECIAL REVENUE FINANCING

Sections
1 Special revenue financing.

PREAMBLE

We, the people of the State of Washington, grateful to the Suf’
preme Ruler of the universe for our liberties, do ordain this consti §
tution.

ARTICLE I
DECLARATION OF RIGHTS

SECTION 1 POLITICAL POWER. All political power is inherent in the
people, and governments derive their just powers from the consent of
the governed, and are established to protect and maintain individual
rights.

SECTION 2 SUPREME LAW OF THE LAND. The Constitution of the United
States is the supreme law of the land.

SECTION 3 PERSONAL RIGHTS. No person shall be deprived of life,
liberty, or property, without due process of law.

SECTION 4 RIGHT OF PETITION AND ASSEMBLAGE. The right of petition
and of the people peaceably to assemble for the common good shall nev §
er be abridged.

SECTION 5 FREEDOM OF SPEECH. Every person may freely speak, write
and publish on all subjects, being responsible for the abuse of that
right.

SECTION 6 OATHS - MODE OF ADMINISTERING. The mode of administer!f
ing an oath, or affirmation, shall be such as may be most consistent
with and binding upon the conscience of the person to whom such oath,
or affirmation, may be administered.

SECTION 7 INVASION OF PRIVATE AFFAIRS OR HOME PROHIBITED. No per?
son shall be disturbed in his private affairs, or his home invaded,
without authority of law.
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a showing by clear and convincing evidence of a propensity for vio-
lence that creates a substantial likelihood of danger to the community
or any persons, subject to such limitations as shall be determined by
the legislature. [AMENDMENT 104, 2010 Engrossed Substitute House Joint
Resolution No. 4220, p 3129. Approved November 2, 2010.]

Original text — Art. 1 Section 20 BAIL, WHEN AUTHORIZED — A1l
persons charged with crime shall be bailable by sufficient sureties,
except for capital offenses when the proof is evident, or the presump-
tion great.

SECTION 21 TRIAL BY JURY. The right of trial by jury shall remain
inviolate, but the legislature may provide for a jury of any number
less than twelve in courts not of record, and for a verdict by nine or
more jurors in civil cases in any court of record, and for waiving of
the jury in civil cases where the consent of the parties interested is
given thereto.

SECTION 22 RIGHTS OF THE ACCUSED. In criminal prosecutions the
accused shall have the right to appear and defend in person, or by
counsel, to demand the nature and cause of the accusation against him,
to have a copy thereof, to testify in his own behalf, to meet the wit-
nesses against him face to face, to have compulsory process to compel
the attendance of witnesses in his own behalf, to have a speedy public
trial by an impartial jury of the county in which the offense is
charged to have been committed and the right to appeal in all cases:
Provided, The route traversed by any railway coach, train or public
conveyance, and the water traversed by any boat shall be criminal dis-
tricts; and the jurisdiction of all public offenses committed on any
such railway car, coach, train, boat or other public conveyance, or at
any station or depot upon such route, shall be in any county through
which the said car, coach, train, boat or other public conveyance may
pass during the trip or voyage, or in which the trip or voyage may be-
gin or terminate. In no instance shall any accused person before final
judgment be compelled to advance money or fees to secure the rights
herein guaranteed. [AMENDMENT 10, 1921 p 79 Section 1. Approved Novem-
ber, 1922.]

Original text — Art. 1 Section 22 RIGHTS OF ACCUSED PERSONS — In
criminal prosecution, the accused shall have the right to appear and
defend in person, and by counsel, to demand the nature and cause of
the accusation against him, to have a copy thereof, to testify in his
own behalf, to meet the witnesses against him face to face, to have
compulsory process to compel the attendance of witnesses in his own
behalf, to have a speedy public trial by an impartial jury of the
county in which the offense is alleged to have been committed, and the
right to appeal in all cases; and, in no instance, shall any accused
person before final judgment be compelled to advance money or fees to
secure the rights herein guaranteed.

SECTION 23 BILL OF ATTAINDER, EX POST FACTO LAW, ETC. No bill of
attainder, ex post facto law, or law impairing the obligations of con-
tracts shall ever be passed.
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